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02 Using the ideas of Gabriel Tarde, Ludwig Wittgenstein and 
George Herbert Mead, writer and critic Stephan Wright 
reflects on the question of how, in a capitalist knowledge 
economy, to prevent intellectual property from being com-
modified and knowledge from becoming increasingly pri-
vatized. 

The gentrye are all round, on each side they are found, 
Theire wisdom’s so profound, to cheat us of our ground 

Stand up now, Diggers all. 
―The Diggers’ Song, Gerrard Winstanley and Leon Rosselson1

It is a perplexing anomaly of human anatomy that our ears 
are not equipped with shutters or lids of some description. 
We simply close our eyes and the visual field disappears, 
whereas we have to plug our ears with some makeshift stop-
per – like fingers – if we want to block out the ambient sound. 
This has contributed to the extraordinary epistemological 
privileges enjoyed by sight over the other senses, but also 
underscores the fact that we are in sound like fish in water. 
We are immersed in aural experience, which, on the basis of 
social and cultural criteria, we classify as noise, music, dis-
course and so on. However, we cannot but perceive sound 
and we often find ourselves humming a tune we didn’t even 
know we were hearing in the mall, repeating an accent we 
heard in the street, an expression picked up on the car radio, 
a word overheard in the subway. Indeed, that is precisely how 
we learn foreign languages, just as it was how we learned our 
native language: by imitating what was out there, in a double 
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and inseparable process of individuation and socialization. 
Sound is not ‘out there’ in the public sphere; we are in sound, 
and in the absence of ‘earlids’ to demarcate the threshold 
between the public and the private, it seems reasonable to 
assume that what we hear is the basic material of all our sonic 
creations, from discourse to music.

But what if those sounds were somebody’s private prop-
erty? What if we had to hear them, but weren’t allowed to play 
with them without paying user’s fees? Wouldn’t that be the 
end of folk music, a form of music based on reusing lyrics and 
music from previous works, incorporating it into new arrange-
ments in keeping with changing contexts? Wouldn’t that be 
the end of sound-based creation in general, in as much as 
it is about reacting to one’s environment? In recent years, 
copyright law, and the assumptions about cultural owner-
ship that inform it, have clamped down dramatically on the 
sonic ‘commons’. Consider two symptomatic cases. In 1992, 
Island Records (the famous reggae label, ironically enough) 
in an example-making lawsuit, sued the group Negativland for 
enormous sums of money on behalf of the band U2, for using 
fragments of a U2 song in one of their songs. In the name of 
protecting U2’s creative property, Negativland was driven to 
the verge of bankruptcy – making them into the extraordinary 
advocates of the creative commons, which they have sub-
sequently become.2 A still more telling point is made by 
Public Enemy’s Chuck D about how copyright law has utterly 
changed the way the group and other hip-hop artists make 
their music. In 1988, Public Enemy released It Takes a Nation 
of Millions to Hold Us Back, by any account one of the most 
innovative-sounding albums ever. It sounded like nothing 
before it – it was frontloaded with sirens and squeals and 
squawks that merely augmented the collaged backing tracks 
– which is ironic given that what they were rapping to was 
entirely composed from samples of what had been heard 
before. As Chuck D puts it, ‘sampling basically comes from the 
fact that rap music is not music. It’s rap over music.’ Rappers 
would take the sounds from their saturated media environ-
ment and, with the help of emerging sampling technologies, 
rap over it. The group got a lot of attention for rapping about 
black nationalism but the piece ‘Caught, Can I Get a Witness’ 
deals directly with the looming ‘criminalization’ of digital sam-
pling: ‘Caught, now in court ’cause I stole a beat / This is a 

sampling sport / Mail from the courts and jail / Claims I stole 
the beats that I rail … I found this mineral that I call a beat / I 
paid zero.’ Chuck D argues that today it would be virtually 
impossible – or at least mind-bogglingly expensive – to make 
a record like It Takes a Nation, with its hundreds of samples, 
because by 1991, no one ‘paid zero’ for the sounds they sam-
pled – they paid a lot. Yet that album changed significantly 
how we hear music. ‘Corporations eventually found that hip-
hop music was viable. It sold albums, which was the bread and 
butter of corporations. Since the corporations owned all the 
sounds, their lawyers began to search out people who ille-
gally infringed upon their records.’3 What, in the history of 
ideas, are the philosophical underpinnings and origins of the 
‘ownership’ of sounds, ideas and other inventions? And what 
forms of historical opposition has it encountered?

The Invention to End All Invention
It was the mercantile Venetians who came up with the idea of 
patenting inventions. In 1469, the Venetian Republic granted 
one of Gutenberg’s assistants, to the exclusion of any other 
person, the privilege of making and operating a printing 
system using movable characters. The patent was bestowed 
for the term of his natural life, which, rather fortunately for print 
culture, turned out to be short. But as Pierre Papon observed, 
‘one can only imagine Europe’s cultural backwardness if 
Gutenberg himself had sought to patent his invention.’4 The 
notion of laying claim to the ownership of an invention has 
today become so widespread and self-evident that we may 
at first fail to appreciate just how staggering an innovation 
the patent system was in the history of private property. From 
today’s perspective – faced as we are with literally every-
thing, material and immaterial, becoming private property 
– it may appear to be just another logical step in an ongoing 
commercial process. Yet, it is no exaggeration to say that the 
innovation of the patent system was of an ontological order: 
though seemingly directed at the invention’s objecthood 
(this machine, in this studio) what it really withheld from the 
public domain was the know-how required to build another 
one like it. It explicitly protected the brainchild by implicitly 
privatizing the brainpower. If only in incipient form, it made 
knowledge a commodity like any other. Or to put it differ-
ently, while seemingly laying claim to an external machine, 



32 33
Digging in the Epistemic Commons02.  Stephen Wright 

it opened the way to the privatization of an internal machine, 
generically described today as intellectual property. There is 
some irony in the fact that the first invention to be patented 
was one whose purpose was so bound up with knowledge 
production on a mass scale.

Prior to the Venetians, tools like printing presses could 
have owners. But the knowledge needed to build them and 
operate them could no more be exclusively owned than the 
alphabets and the arrangements of letters and words which 
they were used to print. Whole realms of life eluded exclu-
sive ownership. It would be anachronistic to say that these 
domains were held in common, though it is tempting to do 
so in light of the colossal expansion of private property over 
the past several centuries – through patents, copyrights and 
other legal instruments. To have said so at the time would 
have sounded as tautological as to say that the air we breathe, 
or the words we speak, are held in common, though of course 
today those domains too are prey to capitalism’s structural 
imperative for permanent expansion. From the perspective of 
capitalist accumulation, the patent system opened up a terri-
tory as vast as that of the New World, to which Europe would 
lay title several decades later; indeed one which is potentially 
vaster, for if horizontal – that is, geographical – expansion 
has attained global limits, there is no end yet in sight to the 
vertical expansion in the realms of knowledge.

The realization that the patent system was less about 
objecthood than about harnessing the subjectivity behind 
it only emerged over a long period of time. But what intellec-
tual property rights seek to codify gives some sense of the 
ontological paradigm shift implicit in the very idea of patents:
‘It had never been imagined that someone could, all alone, 
wrest from within himself a value that was not a thing. It had 
never been imagined that there existed a form of property 
that was not only immaterial but also inherent in the subject. 
It had never been imagined, for instance, that books were 
something other than tangible, material goods, which an 
author would yield to a bookseller who would, himself, sell 
them. Copyright was born of an unheard-of effort to wrest 
creation from the world of things, to make a value of the actual 
subject, thereby solving the squaring of the circle: although 
a work is not an object of property like another, it neverthe-
less belongs to its author who can exploit it.’5

Whatever else might be said about the patent system, it 
was indeed an extraordinary invention – every bit as histor-
ically consequential as any of the countless inventions to 
which it has been applied. However, its extraordinary suc-
cess is due to its imitation by legislative bodies around the 
world. After all, if other powers had not imitated Venice’s 
invention, it would have had very little effect. This is an obvi-
ous but highly significant point, because invention is usually 
opposed to imitation. It certainly is in patent law. Imitation 
and invention stand opposed the way individuality is thought 
to stand opposed to sociality – though both these oppositions 
are fallacious, as I shall argue. For what is extraordinary is that 
the phenomenal success of patents (or any other invention) 
can only be explained by the imitation of the initial logic – sole 
ownership not merely of an object and its use, in this case, but 
of the knowledge and know-how necessary to produce that 
object and use it – and its application today to literally every 
field of knowledge production. The success of any invention – 
even the invention to end all invention, which is how one might 
describe the progressive emergence of the privatization of 
knowledge – depends on imitation if it is to endure over time. To 
better understand this relationship between invention and imi-
tation, it is useful to consider the philosophy of Gabriel Tarde.

The Powers of Imitation
‘Desubjectivizing the powers of the mind to reach the level of 
impersonal psychological forces, to reach the level of expe-
rience prior to any separation between object and subject, 
between the sensible and the intelligible: such is the funda-
mental operation of Tarde’s philosophy,’ writes Maurizio Laz-
zarato in a book which has been invaluable in rejuvenating 
the thinking of one of the founding figures of French sociol-
ogy, whose work lay forgotten for nearly a century.6 Tarde’s 
thought is founded on a strange dialectic of inventiveness 
and imitation. Typically, inventiveness is venerated as an 
expression of triumphant individual authorship whereas imi-
tation is deprecated as mere copying; but instead of hierar-
chizing and opposing invention and imitation, Tarde saw them 
as the mutually reinforcing dynamics of any process of inno-
vation. The social group, he wrote, is ‘any collection of beings 
who are in the throes of imitating one another or, without 
actually imitating one another at the moment, resemble one 



34 35
Digging in the Epistemic Commons02.  Stephen Wright 

another such that their common traits are old copies of thes-
ame model.’7 Tarde refused to distinguish between conscious 
and unconscious imitation (habitus, accent, etcetera), argu-
ing they were part of a single process. Indeed, imitation can 
take place at great distance – it is an expanding field, where 
groups and individuals imitate one another without any need 
for proximity in space and time, and most often without being 
aware of it. But imitation is not merely the manifestation of a 
social bond, it is the veritable engine of the spread of inven-
tion, and the reason that innovation – in art, in knowledge pro-
duction, and so forth – is always collective and never ‘private.’

Imitation is the movement through which something is 
repeated and spreads. But it is at the same time the move-
ment through which, in spreading and being repeated, it is dif-
ferentiated both qualitatively and quantitatively. As it spreads, 
it is shared; imitation ceases to be unilateral and becomes 
reciprocal. There is nothing homogeneous or homogenizing 
about imitation, for the effect of its spreading is that, even as it 
generates imitative series, it multiplies the likelihood of their 
intersecting with one another, inventing other new objects, 
which themselves will generate new clusters of series. This 
differentiating process, paradoxically inherent to imitation, 
is precisely what Tarde refers to as invention. ‘An invention is, 
after all, merely the effect of a singular intersection ofhetero-
geneous imitations’:8 it is the moment where two series of imi-
tations come together in a nexus characterized by an utterly 
new combination. So if invention can be defined as the prod-
uct of imitation, they are both integral parts of a process of 
differentiation. But Tarde goes further, arguing that an inven-
tion which is not imitated simply does not exist socially.9 Imi-
tation is thus the framework from which, through incremental 
shifts, invention emerges. And in order for an invention to 
be imitated, it has to capture the attention of other minds, 
engage with them, release their desires, their beliefs, mem-
ories and hopes through a process of social communication. 
The inventor deprives no one of anything, quite the contrary; 
and the imitator appropriates what he or she copies without 
dispossessing anyone else.

It is on the basis of this dialectic of invention and imita-
tion that Tarde’s theory of society, based upon what he calls 
‘intercerebral co-operation’, can be appreciated. In opposi-
tion to the tenants of political economy, Tarde held that it is 

the co-operation between minds and its product, knowledge, 
which is at the very core of the productive process – and 
at the origin of the production of value. ‘Tarde’s surprising 
relevancy today,’ writes Maurizio Lazzarato, ‘lies in the fact 
that he identified the production of knowledge as a specific 
trait of modernity… . In making the production of knowl-
edge the true production of modern society, he asserted 
the autonomy, the independence and the constitutive 
power of assembled minds and not the primacy of intellec-
tual over manual labour.’10This concept of knowledge produc-
tion is only imaginable if productivity is defined through the 
association of powers of invention and imitation, replacing 
the opposition between forces with co-operation. Whereas 
the social sciences tend to define human action negatively, 
as based upon lack, absence, suffering, Tarde pointed to the 
intersubjective pleasure inherent in collective action. Tarde’s 
concept has sweeping consequences for collective knowl-
edge production. As Lazzarato explains:

‘Knowledge escapes the logic of rarity and economic 
measure for two basic reasons. Firstly, it is the production 
of a form of co-operation which is independent and auton-
omous from the division of labour. Collective linguistic pat-
terns, communities of scholars, and of the sensitive, as well 
as public opinion result ontologically and historically from 
the action of assembled brains and not from the socialization 
of business and the market. Language, art, science, public 
opinion and affects all presuppose a common agency, which 
cannot be described by the logic of material production, as 
well as a form of co-ordination, which cannot be reduced to 
the market. Language, art, science, public opinion, affects are 
collective goods, indivisible and infinite, and consequently 
their measure can only be determined within the immanence 
of a collective agency, which, as we know, breaks down 
the alternative between the individual and the collective.’11

Thus for Tarde, knowledge production – including, explic-
itly, art production – is a collective endeavour. Any consump-
tion of knowledge is, at one and the same time, production 
of new knowledge – an agreeably growth-yielding dialectic. 
Knowledge, Tarde believed rather optimistically, could never 
be reduced to a commodity and appropriated for the sole use 
of some owner. ‘It can, rigorously speaking, be neither lent 
nor exchanged, since whoever possesses it does not give it 
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up by communicating it to someone else. There is an act of 
emanation, and not alienation. It cannot be given, nor can it be 
stolen, for the same reason.’12

But how does this sit with the proliferating privatization 
of knowledge? What could possibly prevent the exclusive 
appropriation of intellectual property in a knowledge-based 
capitalist economy? Tarde’s answer is simple: ‘Basically, 
because that would imply the non-existence of an essen-
tial  function of our mind: memory.’13 On the social level, 
memory functions as a synonym of imitation. In other words, 
teaching someone something – disseminating knowledge – 
by no means requires that one forget or relinquish anything 
one knows, in order to concede it to the other party, as is the 
case in the exchange of commodities. Not only is memory 
not alienated in its various embodiments (books, films, exhi-
bitions, but also in concepts and so on), but it musters them 
to augment its powers of differentiation. Once the genie is 
out of the bottle, there is no putting it back in. This simple 
argument is appealing because it underscores the ontolog-
ical difference between knowledge objectified in a product 
and knowledge-production as an inherently collective and 
expanding process based on invention and imitation.

Tarde’s confident assertions notwithstanding, it is difficult 
to see what could stop capitalism, impelled by the need for 
accumulation, from imposing an objective mode of co-or-
dination (market), regulation (intellectual property law) and 
organization (based on private property), and privatizing all 
new configurations of language, perhaps even neologisms, 
source codes for software, and so on, despite their co-op-
erative makeup. Not in order to withhold them from public 
use, but on the contrary, to generate income from their use: 
to rent out knowledge, perhaps even words, on a pay-per-
use basis. There is an interesting ongoing legal battle in Ger-
many involving an online knowledge-production initiative, 
known as textz.com. As the collective’s rather Tardian motto 
suggests – ‘We are the & in Copy & Paste’ – its purpose is 
to make freely available, in the common space of the Inter-
net, texts of philosophical and literary interest, including the 
works of Kafka, Benjamin and Adorno. The group explicitly 
invites any like-minded people (‘all you need is a $50 scan-
ner’) to imitate their example. In keeping with the reasoning 
that disseminating knowledge deprives no one else of it, the 

collective posted two texts by Adorno – an act for which they 
were served notice by a bailiff that the Hamburg Foundation 
for the Advancement of Science and Culture was suing them 
for copyright infringement, and had obtained a preliminary 
injunction against them for ‘damages’ incurred through their 
illegally distributing works over which it held copyright. The 
law in this case is unambiguous: textz.com is in the wrong, and 
must either pay up or see its legal titleholder face a sentence 
of up to two years in jail. The open letter addressed to the 
Foundation’s director is worth quoting at some length – quite 
in keeping with the spirit of textz.com – because it is a strong 
statement of epistemic sovereignty in the face of legal fiction:

Threatening jail time for copying Adorno: that’s where you 
have crossed the line that separates ordinary copyright cases 
from extraordinary tales of copyright madness… . As ‘intellec-
tual proprietor’ of Theodor W. Adorno and Walter Benjamin, 
you should be aware of the power that still emanates from 
their works: a negative, dialectical, weak and historical power 
that stretches far beyond the reach of any court of law, and 
that is impossible to contain in any of your archives. ‘Intellec-
tually’, Adorno and Benjamin will always escape becoming 
commodities, and their works, even in the form of the private 
property they have become, have a peculiar tendency to 
vanish the very moment you try to get hold of them.

The question of ‘intellectual property’ is not about whether 
the producers of creative works should be denied their right 
to material reproduction through their creative work… . The 
question of ‘intellectual property’ is about when it will finally 
be acknowledged that people have a universal right to the 
reappropriation of the means of production, that creative 
works – however privatized and commodified they may have 
become – are such a means of production, and their repro-
duction is a fundamental and fully legitimate form of knowl-
edge production itself.

Even confronted with … the state of permanent emergency 
and institutionalized panic that is the ‘war against piracy’, 
people have never ceased to copy, paste, modify, save, 
upload, download, print and share digital data. In the case of 
‘intellectual property’, the power of the factual exceeds by far 
the power of the law. People are perfectly aware of the histor-
ical fact that no law is ever just given. Law is created though 
factual struggle, and is eroded through factual struggle. Thus, 
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the critique of ‘intellectual property’ cannot remain individual, 
sporadic and theoretical – it has to become swarming, mas-
sively parallel and practical.

We are glad to announce that, effective today, every 
single work by Adorno and Benjamin that you claim as 
your ‘intellectual property’ has become part of the very 
public domain that had granted you these copyrights in the 
first place. Of course they will not be available instantly, 
and of course we will not publish them ourselves – but 
you can take our word that they will be out, in countless 
locations and formats, and that not even a legion of law-
yers will manage to get them back.14

Diggers All!
Though comparatively less serious than other legal bat-
tles around intellectual property (such as the WTO’s insane 
demand that India conform to international law and pass 
legislation curtailing the production and export of affordable 
anti-retroviral drugs used to treat HIV), this issue is of interest 
because of its symbolic importance involving the works of 
the leading figure of the Frankfurt School. The issue is not 
about politicizing knowledge but about producing the politi-
cal as knowledge. There are many examples of this kind, but 
among their common historical and intellectual antecedents 
is a somewhat forgotten moment in radical political history – 
one which was fundamental to the genealogy of all libertarian 
thought and practice with an emphasis on egalitarianism – 
that is, those movements in seventeenth-century England, 
at the time of the English revolution, ruthlessly crushed by 
Cromwell, but whose reputation has never ceased to inspire 
radicals, not least of all because of the groups’ action-provok-
ing names: the Levellers and the Diggers. The Levellers were 
formed first as a mass movement of anti-enclosure activ-
ists, generally acknowledged to be the first political group 
organized on principles of democratic self-government. The 
Diggers emerged several years later, calling themselves the 
‘True Levellers’, their key demand being the ‘free allowance to 
dig and labour the Commons’. Declaring the earth ‘a common 
treasury’, their spokesman, Gerrard Winstanley went further 
than the Levellers had dared, writing up a practical manifesto 
entitled The True Levellers’ Standard Advanced. What gave 
the movement popular momentum was the widespread rural 

poverty and dispossession, as the gentry shored up its power 
and regulated land use by erecting enclosures on what had 
hitherto been common land. As Winstanley put it:
The earth was not made purposely for you, to be Lords of it, 
and we to be your Slaves, Servants, and Beggars; but it was 
made to be a common Livelihood to all, without respect of per-
sons: And that your buying and selling of Land, and the Fruits 
of it, one to another, is The Cursed thing, and was brough-
tin by War …15

In 1649, forty or so Diggers and their families occupied a 
small area of common land at St. George’s Hill, Surrey, and 
began to dig and cultivate it with vegetables. Their numbers 
more than doubled over the course of the year, but their activ-
ities did not go unnoticed by the local gentry, rival claimants 
to the common lands, who notified the Council of State that 
the Diggers ‘had invited all to come in and help them, and 
promise them meat, drink, and clothes’, and that the Diggers 
claimed that their number would be several thousand within 
ten days. ‘It is feared they have some design in mind.’ Indeed 
they had, though it was not to materialize. The Council of State 
explained the situation to Lord Fairfax, lord general of the 
army, along with a dispatch stating:

By the narrative enclosed your Lordship will be informed 
of what hath been made to this Council of a disorderly and 
tumultuous sort of people assembling themselves together 
not far from Oatlands, at a place called St. George’s Hill; and 
although the pretence of their being there by them avowed 
may seem very ridiculous, yet that conflux of people may be 
a beginning whence things of a great and more dangerous 
consequence may grow.

Hectored by legal action and violence, by 1650 the Digger 
colony was dispersed – but like all socially useful inventions, 
it has been the object of ongoing, differentiating imitation. 
The movement was historically significant because it was 
the contemporaneous counterpoint to the possessive indi-
vidualism as expressed in the political liberalism of Hobbes 
and Locke. And of course today, the Diggers’ insistence on 
reclaiming the Commons has particularly acute relevance as 
initiatives such as the Creative Commons, CopyLeft dig in 
the knowledge commons. In researching this essay, I came 
across an artist collective called ‘Nomoola’, based in Hawaii, 
that among other projects, carried out an explicitly Digger-in-
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spired initiative called ‘Eating in Public’.16 The group planted 
twenty papaya seedlings on public land – ‘public’ land, not 
‘common’ land. As they explain, ‘in doing so, we broke the 
existing laws of the state that delineate this space as “public” 
and thereby set the terms for its use. Our act has two major 
purposes: one is to grow and share food; the other is to prob-
lematize the concept of “public” within public space.’ In a 
scrupulously well-documented and lively narrative, the group 
describes the challenges to their attempts at ‘commoning’ 
in a society where every legal provision has been made to 
prevent it. The papaya trees were eventually uprooted before 
they bore fruit, and the land fenced off. The group has sub-
sequently shifted its strategy to another commons: the Inter-
net, where they have set up FreeBay (www.nomoola.com), an 
on-line service something like eBay, with the notable excep-
tion that everything is free – including papaya seedlings …

Wittgenstein’s ‘No-Ownership Theory’
In his own way, Ludwig Wittgenstein was something of a phil-
osophical digger – though it seems strange to say so of such 
a socially awkward and solitary man, whose political sympa-
thies were apparently staunchly Stalinist. But consider his 
lifelong opposition to the widespread use of the metaphor 
of ‘ownership’ in philosophical thought. From Descartes on, 
the political philosophy that accompanied the historical rise 
of the bourgeoisie made possessive individualism the very 
essence of freedom, human relations and the constitutive 
dynamic of society: the individual is free because he is the 
owner of his self and his actions, freeing him from depen-
dency on the will of others; his freedom is based upon his 
possessions. This remains the mainstay of neoliberal ide-
ology. Somewhat surprisingly, we find something akin to it 
in the philosophy of Bertrand Russell, for whom the ideal 
language of knowledge would necessarily be a private lan-
guage.17 It is of course not by chance that Wittgenstein was 
decidedly opposed to both the notion of an ideal language 
and that of a private language, for the dream of a private 
language is invariably based on the fact that it would enjoy 
a more direct, sincere and close correspondence to reality 
than common language. This was anathema to Wittgen-
stein’s user-based theory of language, which had no use for 
privileged knowledge, invariably based on the conventional 

distinction between immediate knowledge (Descartes’ ‘intu-
ition’, Russell’s ‘knowledge by acquaintance’) and indirect, 
use-inferred knowledge. Wittgenstein definitively debunked 
the tenacious philosophical myth according to which there 
exists some sort of immediate ‘knowledge’ of our sensa-
tions, impressions and operations of our mind – a form of 
knowledge to which we are ‘privy’; a private, privileged form 
of knowledge both in the sense that we alone possess it to 
the exclusion of all others and in the sense that it constitutes 
the paradigm and basis for all other knowledge. Insofar as 
it constitutes ‘knowledge’ at all, Wittgenstein argued, it is 
something that is necessarily mediatized by the public use 
of language. For Wittgenstein’s refutation of a private lan-
guage is disarmingly simple: how, in that case, could I possi-
bly know what I mean?18

Prior to his user-grounded philosophy, in the early 1930s, 
Wittgenstein had considered other ways of refuting Cartesian 
dualism, including what Peter Strawson called his ‘no-owner-
ship theory’ of the subject. Anticipating post-structuralism by 
a half century, Wittgenstein argued that knowledge produc-
tion was, logically speaking, a completely anonymous activity: 
no one owned their thoughts any more than they owned the 
language that mediated them. As one of his students noted, 
Wittgenstein was in the habit of quoting with approval Licht-
enberg’s remark that ‘Instead of saying “I think”, we should say 
“It thinks” (“it” being used the way it is in “It’s raining”).’19 So 
who ‘owns’ thoughts if not the subject who articulates them? 
Does it not follow that they somehow circulate in an entirely 
informal collective trust?

Epistemological Collaboration, Collaborative 
Epistemologies
Invention requires a language – it can only take place against 
the relative stability of a given syntax, grammar and vocab-
ulary. Thus, because no inventor invents his or her own lan-
guage, but merely brings about a (infinitesimal) transgression 
in the existent language, he or she is (at best) co-author of any 
innovation. Gabriel Tarde felt it was impossible to oppose the 
collective to the singular, the society to the individual, arguing 
that the singular is the collective in petto – that is, organized 
in keeping with the same multiplicity of relations – and the 
individual is ontologically inseparable from his or her social 
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dimension. A human being is not a generically social being, 
but so to speak a society unto herself or himself. George Her-
bert Mead based his philosophy on a rather similar point. For 
Mead, identity formation occurs through the medium of lin-
guistic communication, in a language which is always already 
there. And inasmuch as the subjectivity of one’s own inten-
tions, desires and feelings by no means eludes this medium, 
the agencies of the ‘I’ and the ‘Me’, or ego and superego, 
issue from the same process of socialization.20 This is per-
haps one of the keenest observations of twentieth-century 
social science, and Jürgen Habermas has placed it at the core 
of his theory of intersubjectivity. As he writes in his discus-
sion of Mead, ‘individuality is a socially produced phenome-
non that is a result of the socialization process itself … [T]he 
process of socialization is atthe same time one of individu-
ation.’21 Put another way, intersubjectivity is not constituted 
by previously constituted subjectivities; it precedes subjec-
tivity and constitutes its condition of possibility. We learn to 
speak a common language which predates us and which, 
whatever modest impact we may have upon it, is destined to 
outlive us. We are what we are in that language by observing 
how others interact with us and adjusting our relationship 
accordingly. In order to understand what someone means, 
I have to be familiar with the context-related conditions of 
validity of what they have said – and where could I possi-
bly obtain such knowledge if not from the experience of 
the context itself? This, as we have seen, is Wittgenstein’s 
central insight and the starting point for his use-theory of 
knowledge: I can understand the meaning of communicative 
acts only because they are embedded in contexts of action 
oriented to reaching understanding.

The embedded dynamics of understanding is the mate-
rial that PUKAR (Partners for Urban Knowledge, Action and 
Research), a Mumbai-based, citizen-driven knowledge 
production network, has chosen to work with. The group is 
made up of researchers, artists and documentary filmmakers 
anxious to deploy their competence outside the constraints 
of academic institutions – whose methodologies and prior-
ities are inevitably tied to funding structures like the World 
Bank – in order to look at research as a more democratic 
knowledge-production practice. The group engages in what 
might be described as cognitive ecology: ‘There is a genuine 

crisis in the way in which knowledge is being produced,’ says 
co-director Rahul Srivastava. ‘The minute you begin to look 
at knowledge as a discrete category, it becomes important 
to contextualize. We need expert knowledge and conceptual 
tools, for concepts are useful fictions; but somehow we over-
look their fictional quality. Knowledge is always grounded in 
a particular context and form of life. Many of PUKAR’s proj-
ects concern the everyday negotiation of difference through 
translation in Mumbai’s public sphere. Language is chock-
full of embedded, pre-reflexive cultural knowledge, common 
knowledge, and we are interested in how Mumbai assembles 
its nine or so linguistic selves in going about its daily busi-
ness.’22 One might say that the group’s collaborative episte-
mology is based on knowledge as a cluster concept – perhaps 
in the image of urban space itself. The films, workshops and 
sound projects the group has produced on ‘street cosmopol-
itanism’ are compelling – and urgent in the light of the explo-
sion of inter-communal violence in the city several years ago.

But what is knowledge? And what is common knowledge? 
Part of the problem is that we speak of knowledge as if we 
could ‘know’ what it is removed from the realities of its pro-
ducers; as if it were some sort of discrete essence or phe-
nomenon that could be cordoned off from other competing 
activities like emotion, feeling, belief, and so on. But knowl-
edge is never removed from the pragmatics of context, always 
already skewed by inequality, which makes knowledge a form 
of power, and conceptual knowledge often a form of symbolic 
violence. All too often, what passes for knowledge actually 
ends up hindering or even thwarting genuine cognitive pro-
duction by creating barriers to broader epistemological col-
laboration. Above all, though, as we have seen, knowledge 
production is not, and cannot be, a solitary activity. Wittgen-
stein’s famous refutation of the idea of a private language 
also holds for knowledge as such, which is the very product 
of what Gabriel Tarde called ‘intercerebral co-operation’. In 
our era so hell-bent on the privatization of knowledge, the 
harnessing of creativity, the instrumentalization of autonomy 
all in the name of producing consumerist subjectivity, this is a 
political issue. For either we accept that knowledge is collec-
tive, or we lose it altogether. Commodified knowledge is not 
really knowledge at all, any more than a strategic friendship 
is a friendship.
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And what about art, is it knowledge? Most people would 
agree that art has a cognitive dimension, or that it can pro-
duce knowledge, but many would shy away from assert-
ing that art actually is a form of knowledge. Art, too, is an 
experimental form of intercerebral co-operation, and it is 
explicitly and symbolically so in the case of collective pro-
duction, when artists accept to work together. It is even 
more manifestly the case when artists collaborate outside 
of the framework of art, beyond the legitimating borders of 
the institutional art world, which partition art off from what 
analytical philosophers rather insolently call ‘the mere real 
thing’. For in those cases, art must abandon its conventional 
pretences and get involved in working to produce knowl-
edge. Autonomous knowledge production initiatives are 
cropping up in virtually every big city. PUKAR is one among 
several in Mumbai. In Buenos Aires, one finds the Mesa de 
Escraches, in which the artist collectives such as the Grupo 
de Arte Callejero, Grupo Etcetera and  the  Taller  Popu-
lar de Serigraphia are activelyinvolved.23 The Universite Tan-
gente founded by Bureau d’etudes in Paris is another.24 But 
the academic overtones of ‘university’ are misleading, 
because the type of knowledge at issue is not academic, and 
is unconstrained by academic protocol, compromise, meth-
odology and hierarchy. When one actually looks at the forms 
of knowledge being generated, one realizes the extent to 
which cognitive emotion and experimental epistemology is 
inherent to this kind of initiative. In some way, these deep-dig-
ging knowledge-producing initiatives stand in relation to the 
mainstream art world the way the Diggers did to nascent 
possessive individualism. Do the Diggers’ demands for the 
abolition of monopolies and great landowners – of Private 
Enclosure, Wealth and Privilege, as Winstanley starkly put it – 
not resonate in contemporary demands for limits upon media 
concentration, surveillance technology and impunity for the 
happy few? The digging continues.
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1.
Incidental graphics tend not to be designed. They materialize 
through existing formal conventions to house information that 
needs to be stored or communicated. They inhabit these con-
ventions so completely as to become, with their world-making 
originality, undetectable. When removed from their contexts 
of immediate use (in which they function perfectly and without 
notice), incidental graphics appear merely as documents1

2.
(This can be very mundane, or very magical, or both. When I 
was five or six and first learning how to write, I added “pop-
tarts” to a grocery list stuck to our fridge while neither parent 
was watching. To my astonishment, and even though my past 
requests for Pop-Tarts had always been rejected, they arrived 
amid the groceries my father brought home. He thought my 
mother had written them. This mischief was a source of much 
amusement for us, and was perhaps a formative experience.)

3.
Incidental graphics capitalize on the trust built up in form that 
follows function, in the expected relation between form and 
content that accrues in a genre over time. If graphic design 
handles form in relation to given content, incidental graphics 
handle content in relation to a given form.

4.
Graphics can manifest four possible combinations of form and 
content with respect to expectation:
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A. Expected form and expected content (unremarkable 
everyday graphics);
B. Unexpected form and expected content (the cele-
brated graphics of the canonized genius designer);
C. Unexpected form and unexpected content (unassimila-
ble, alien graphics; the graphics of unfamiliar cultures); and
D. Expected form and unexpected content (incidental 
graphics).

5.
Incidental graphics will succeed, unnoticed as assertions of 
an as-yet-unrealized state of affairs, so long as their content 
is not so unusual as to attract attention2 On a practical level, 
this matters only when someone is trying to deploy incidental 
graphics deliberately, as in forgery, legislation or enactments 
of other kinds.

6.
To consciously attempt the creation of an incidental graphic 
risks exposing not only one’s intentions, but also one’s duplic-
ity. The Japanese ambassador Chiune Sugihara defied his 
superiors to produce some 6,000 transit visas for Jewish ref-
ugees fleeing German-occupied Poland in 1940, and lost his 
job for doing so3 Yet his documents worked. His handwriting, 
signature and stamp could not be regulated by the diplomatic 
protocol that intended to govern them; their graphic materi-
ality afforded his civil disobedience. His visas can as easily 
be read as valid or invalid, forged or not forged, depending 
on one’s point of view.

7.
Nineteenth-century British treaty artifacts signed by Indig-
enous leaders pro- vide the legal foundation for much of 
Canadian territorial sovereignty even though the land sur-
renders consistently recorded within them are known fabri-
cations4 The document, and not the treaty itself, produces the 
truth required for Canadian claims to jurisdiction over land5  
This truth production occurs through a series of graphic ges-
tures, yet the resulting graphics are so banal that they are 
scarcely understood as graphics at all. The same holds true 
for royal charters, preemptions, deeds and other documents 
of colonial land appropriation; design histories of Canadian 

land ownership would reveal persuasive graphics amidst the 
roots of settler law.

8.
Affordances—the characteristics of an object that determine 
how it can be used—are the secret of incidental graphics. 
Affordances set the terms of an object’s use not only by 
its nominal end user (the treaty signatory, the refugee, the 
grocery shopper), but also by the entity that supplies it. An 
incidental graphic can be an underline, an omission, a folder 
structure, a calendar invite, an outlined shape, a colour—or 
any number of other things in the right combination of cir-
cumstances.

9.
Most digital interfaces are incidental graphics by virtue of the 
software that performs behind them. Edward Snowden’s 2013 
disclosures might be used to mark the transition of graphic 
design’s main economic function from producing information 
to providing a surface for quietly recording as much human 
activity as possible. Graphical user interfaces hide the action 
of software by their very grain6 they provide the necessarily 
limited sets of representations and interactions that allow 
people to use machines made of code. Google, Facebook and 
many other organizations use this concealing characteris-
tic of the medium with remarkable success to imperceptibly 
absorb and sell the details of our lives. While digital graph-
ics continue to perform the visible communications that we 
expect of them—inherited from our expectations of paper and 
the printed page— they make their greatest contribution to 
the present as a central affordance of surveillance.

10.
To “keep the user informed about what is going on” is a 
declared aim of the design disciplines7 yet in practice this 
refers almost exclusively to superficial, user-initiated interac-
tions of minimal political consequence. Apple once planned 
to introduce an update to the iPhone that would have dis-
played a blue bar across the top of the screen any time an 
app was collecting location data, which would have made 
undeclared surveillance on iPhones far more visible and 
disconcerting8 That this feature was shelved suggests how 
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much must be hidden from public audiences so public-facing 
software remains commercially viable and, at the same time, 
underscores the considerable potential for simple graphic 
interventions to modify social relations mediated by visi-
bility. Snowden’s disclosures surfaced a National Security 
Agency PowerPoint presentation that became an object of 
playful design critique online. The unfathomable scope of the 
spying described in the document seemed at odds with its 
apparently hasty, unconsidered appearance. Its publication 
seemed to demand better style, and made the slides a case 
study for designers to comment on and redesign to illustrate 
the value of professional design expertise. Though ironic, 
this response maintained a normative investment in graphic 
design as an end unto itself, in every context, without regard 
for the meaning of locally resonant visual codes or the con-
tingent relation of clarity to the desired outcome at hand. It 
is possible that the appearance of the presentation was well 
crafted for its intended audience, just as it is possible that a 
clear presentation was not the goal9

11.
Design history engages only the artifacts and authors avail-
able for public circulation, and leaves absent work whose 
function hinges on continued non-disclosure. Such graphics 
are disqualified from the public discourse of graphic design, 
and their absence haunts it. In this way, graphic design dis-
course is shaped by that to which it cannot refer: its appar-
ent preoccupation with corporate image and visual identity 
reflects the presence of only those subsets of graphics most 
amenable to public reference. Perhaps contrary to popular 
understanding, graphic design production—unlike art, from 
which it derives its ideas of author- ship and canon—does not 
produce artifacts for a public audience as a general rule. That 
it seems to do so reflects a sample bias that has been ampli-
fied and reinforced over time by the outwardly promotional 
strand of the field.

12.
In light of this, an attempt to better understand graphic design 
might draw attention to the proprietary and unknowable majority 
of its corpus, perhaps by seeking out graphic histories whose 
need for secrecy has diminished through the passage of time.

13.
Histories of incidental graphics would unfold the graphic 
dimensions of other histories. They would do so with a primary 
interest in affordances and effects.
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by Cory Doctorow

How much will your publisher pay you?
There’s a short, easy answer to this: as little as they can. Not 
because they’re heartless monsters, but because businesses 
pay as little as they can for their supplies, and charge as much 
as they can for their products*.

But that’s an abstract answer. The more concrete one 
— exactly how much will your publisher pay you? — hinges 
on how many other people have books that can fill the same 
niche for the publisher, and how many other publishers there 
are looking to fill that niche. In other words, the amount you 
get turns on supply and demand.

When you start out writing, you are in competition with all 
the other unpublished writers out there. There are a lot of you, 
with more publishable books than the big houses can absorb, 
and so, by and large, writers are paid very little for their early 
works. If you become a bestselling, big-name writer, you will 
command more money — not just because the publisher 
believes they will make more money from you, but because it 
is harder to replace an established writer than it is to replace 
an unknown. If JK Rowling writes for you, you can’t fire her and 
hire JK Rowling II to write books of equivalent profitability for 
you. It’s a poorly kept secret that very successful writers often 
draw “advances” that are so high that they’ll likely never earn 
out — a sneaky way of paying an effectively higher royalty rate 
without setting business-wide precedent.

Writers write because they can’t stop
So, it’s down to supply and demand, and the news isn’t good. 
Writers write, by and large, because they can’t stop. The writ-
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ers who say that if they can’t get paid they’ll get a real job 
and stop writing are either kidding us, or kidding themselves. 
Most successful writers spend years working for pittances, 
with no reasonable expectation of breaking out. “I plan on 
writing for a living” is about as realistic as “I plan on buying 
winning lottery tickets for a living.” If enough people try it, 
some will succeed, but it’s not what you’d call economically 
rational.

This means that there’s an oversupply** of writing in the 
market. And to make things worse, there’s a chronic, and 
accelerating undersupply of publishers. If you’re a writer, you 
want there to be lots of publishers, in competition with one 
another. Competitors bid each other up, and whether you’re 
a lucky beginner or a big name, the likelihood that someone 
else will pay you more for your book goes up when there are 
more companies vying to buy it.

For writers, an industry with a single publisher that pub-
lishes 10,000 titles a year is much worse than an industry with 
100 publishers, each publishing 100 titles. If a company is 
the only game in town, then everyone has to play by its rules. 
Monopolies suck***.

In a world where the number of “real” publishers is con-
tracting, and where the remaining giants are stuck in the trap 
of wanting to innovate, but not at the expense of existing (but 
dwindling) business, you’d expect lots of innovative little 
“publishers” to spring up, each of them trying new things. 
That’s what we’ve got today: from indie one-writer produc-
tions who do it all themselves to venture-funded startups 
trying all kinds of novel things, there is a burgeoning world 
of technologically enabled upstarts with nothing to lose by 
abandoning the traditional economics of publishing.

Which gets us back to how much your publisher will pay 
you. In an industry dominated by three or four players all 
making their money the same way, the offer made to writers 
is likely to be the same everywhere you go****. When there 
are lots of players, making money in different ways, your prod-
uct — your book — has lots of different parties bidding for 
different reasons, and when that happens, the seller***** 
commands a higher price in the deal.

All of this is straightforward Econ 101, the law of supply 
and demand, familiar to anyone who’s played Dope Wars or 
Lemonade Stand (or who’s run a business).

The complex world of piracy
Now, let’s talk about piracy. Piracy is complicated. We tend to 
assume that writers and publishers are on the same side — 
after all, when they lose, we lose, right?

That’s true, to the extent that piracy actually results in fewer 
sales******. But that’s not the whole story. That’s just an argu-
ment about whether the glass is half full or half empty, and 
this question only matters to writers if they get some of what-
ever’s in the glass. Publishing lobbyists love the copyright 
enforcement tools the entertainment industry has gotten 
for itself, and publishing associations are always in the pack 
when Big Content bays at the government’s doors for even 
more power to enforce copyright online.

If writers’ and publishers’ interests were the same, then 
proposals like last year’s SOPA and the ongoing international 
Trans-Pacific Partnership treaty would stand to benefit both 
of them equally. But these proposals (like all Internet-era 
copyright laws) will only have a piddling effect on online 
infringement. What they will do is make it harder for writers 
to get fairly paid by publishers.

That’s because, to a one, the indie publishers, upstarts, 
one-writer shops, VC-funded money-fountains, and every-
thing in between, depend on public infrastructure provided 
by Internet services. They post their book trailers to YouTube. 
They use free mailing lists, Facebook, Pinterest and Twitter 
to promote their works. They take in money with Square, 
or Paypal, or Google Payments. They sell through Amazon 
Kindle self-publishing systems, or Lulu, or BookBaby. They 
put their wares in Google Play or the App Store. They rely on 
Goodreads and book-bloggers to get the word out, and they 
share their production files on Dropbox and YouSendIt, and 
get free, book-specific email addresses through Gmail. They 
buy search keywords on Bing and Google. You get the picture.

Copyright enforcement
Here’s the problem: these are exactly the services that the 
entertainment industry (and its members in the mainstream 
publishing industry) expect to bear the costs of copyright 
enforcement. In lawsuits like Viacom’s suit against YouTube, 
in legal proposals like SOPA, in treaties like the TPP, and in 
heavily lobbied-for laws all over the world, the entertainment 
industry has taken the position that if there should be no “safe 
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harbors” online. If you process payments, you should be sure 
that none of that money is implicated in illegal file-sharing. If 
you host message-boards or social media, you must ensure 
that no infringing content or links are posted to your service. 
In other words, if you provide a service where all comers can 
post content, at low or no cost, you are responsible for review-
ing tens — hundreds — of millions of individual pieces of con-
tent every day, and for removing any that infringe copyright.
Of course, this is nonsense. YouTube receives three days’ 
worth of video every minute. All the copyright experts ever 
born, or yet to live, could not stem that tide. The only way it 
could work is if YouTube, Blogger, Twitter, and a thousand 
related services, all played by the same rules as cable TV, 
where nothing goes out to the public unless it is explicitly 
approved, negotiated, and lawyered-over.

Scaling back the Internet
In other words, by asking governments to ascribe liability to 
these “intermediaries” (services that sit between creators 
and audiences), the entertainment industry is demanding that 
the Internet be scaled back to something that’ll fit in cable 
TV’s bathtub. Something where only people with a lot of cap-
ital and clout can speak and be heard. Something where big 
entertainment companies can use their money and power as 
a wall to stop anyone from challenging their pride of place.
When a big star goes into a record-company negotiations, she 
isn’t limited to saying, “Sorry, that deal’s not good enough, I’ll 
see what I can get across the street at your competitor.” Now 
she can say, “That’s not good enough, I can do better on my 
own, like Trent Reznor did.” Or, “That’s not good enough, I can 
hook up with a new kind of music business,” like Madonna did. 
But only if the intermediary liability is small enough to allow 
all these different kinds of companies to clamor for artists’ 
attention and products.

When a successful beginner like Amanda Hocking or EL 
James comes before a big publisher who wants to take her 
from indie to pro, the worst deal they can offer her has to be 
better than the best deal she could get for herself, or from one 
of the new startups.

Put it another way: There’s never been a time when tight 
controls over distribution were good for artists: fewer labels 
always means worse deals for musicians; fewer studios 

always means worse deals for filmmakers, actors, and other 
film professionals; fewer publishers always means worse 
deals for authors.

Piracy, obscurity, and income
Tim O’Reilly famously once said “The problem for most art-
ists isn’t piracy, it’s obscurity.” That’s true, but it’s not the 
whole truth. These online services are, indeed, places where 
people infringe copyright a lot*******. It’s true that being 
widely pirated can also make you widely known, but you 
can’t eat fame.

In other words, 20,000,000 YouTube views and $3 will get 
you a seat on the MTA.

But here’s the thing about fame: although it’s hard to turn 
fame into money in the arts, it’s impossible to turn obscu-
rity into money in the arts. It doesn’t matter how you plan on 
making your money — selling books or downloads, selling 
ads, getting sponsorship, getting crowdfunded, getting com-
missions, licensing to someone else who’s figured out how to 
make money — you won’t get the chance unless people have 
heard of your stuff.

When the entertainment titans of the last century struggle 
to lock down the Internet, they claim it’s to stop piracy and 
protect artists. But if they shut down the Internet and all the 
innovation and opportunity that comes with it, who will pro-
tect us from them?
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Copyright and Access
The Hollywood studios were initially wary of home video. If 
audiences could tape movies and tv shows off the air, studio 
executives feared that the industry would be devastated by 
revenue losses. According to this line of reasoning, audiences 
would stop going to cinemas if they could watch movies for 
free at home, and advertisers would stop buying airtime for 
commercials if they thought home viewers would fast-forward 
through them. As it turned out, of course, neither the theatrical 
film nor broadcast television industries collapsed, and the 
studios did gangbusters business because video opened up 
additional revenue streams and aftermarkets. Home video 
probably in- creased film and tv consumption by making it 
more available. (If any industry was devastated by video, it 
was the 16 mm educational and industrial film market.) But 
before the home video market was developed and exploited 
by the studios, the studios waged litigation against VCRs in 
the famous Sony v. Universal (1976–84) case, and the charge 
was copyright violation. 

Copyright law governs cultural works and creative intel-
lectual property. In the United States, copyright law was 
enacted early on and was designed in tandem with the U.S. 
Constitution. It strove to inspire publication (literally, the 
making public) of books, pamphlets, and newspapers—and 
later photographs, films, and sound recordings—by protect-
ing authors’ or publishers’ temporary, near-exclusive rights to 
profit from such publication. These rights were always condi-
tional—such protection was a reward for sharing insights and 
arts—and audiences always had vested interests in publica-
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tion and implied or judicially determined rights to use pub-
lished materials. At the core of copyright is a contradiction 
between the public interest and private profit21—a conflict 
that might be called copyright’s inherent vice. 

Although home video was at first ostensibly a domestic 
system for private viewing, the regulation and uses of the 
technology have been linked to principles of the public inter-
est. Copyright protection, fair-use exemptions, and the public 
domain were all established for the purpose of fostering a rich 
public culture. The fundamental concept is that each of these 
copyright categories—whether offering legal and economic 
incentives for creating original works or providing protections 
for others to create derivative works—stimulates artistic pro-
duction and encourages distribution. In broadcasting, one of 
the major topics for policy and debate has been the extent 
to which broadcasters must serve public interests and the 
extent to which the public has rights of access to informa-
tion that trump networks’ and stations’ financial interests. 
As I suggest in the case study on the Vanderbilt Television 
News Archive in chapter 3, off-air recording realized new 
forms of access—historical—that raised contentious issues 
of whether rights owners, politicians, the public, or interme-
diary institutions have the right to determine public access. 

The principle of access is foundational to both copyright 
and videotape and in effect unites them in spirit and practice. 
In 1969 the U.S. Supreme Court proclaimed through its ruling 
on Red Lion Broadcasting Co. v. FCC that audiences have the 
right of access to information.22 This interpretation of “access” 
relies on a fundamental belief that the availability of cultural 
texts, information, and knowledge to a general audience is a 
public good that serves the public interest. Although Federal 
Communications Commission regulations have no jurisdic-
tion over copyright and vice versa, the Court’s logic in the 
Red Lion decision indicates an indirect precedent for Sony v. 
Universal. In what became known as “the Betamax case,” the 
Court ruled that “to the extent time-shifting expands public 
access to freely broadcast television programs, it yields soci-
etal benefits,” and in effect legalized VCRs. 

Perhaps the most famous, ambiguous, and debated of all 
users’ rights under copyright is fair use. Fair use is a gen-
eral loophole that protects otherwise copyright-infringing 
duplications of texts for culturally edifying educational, crit-

ical, or newsworthy uses. Fair use defined and defended the 
standard legal uses of home video, and videotape, in turn, 
provided the medium through which the Supreme Court set 
its first precedent on fair use. As I will discuss in more depth 
in chapter 2, the 1976 U.S. copyright code revision intro-
duced the first statutory fair-use exemption. In 1984 the U.S. 
Supreme Court ruled in a landmark decision on Sony v. Uni-
versal that VCRs should be allowed in the domestic market 
because their dominant uses were fair and many potential 
ones were non-infringing. The eight-year lawsuit not only 
highlighted the tensions between copyright propriety and 
audience desires but also served as a major publicity boost 
for videotape recorders. Much of the early journalistic cov-
erage of home video specifically addressed the lawsuit and 
the technology’s questionable legal status; thus much of the 
formative public awareness of home video was articulated in 
relationship to copyright law—an articulation of technology 
and policy that resurfaced in relation to online file sharing and 
clouded speculations about the rise of YouTube. 

The interdependence of videotape and statutory fair-use 
exemptions may have started out as a historical coincidence 
when both appeared in the 1970s, but through the 1984 Court 
ruling on the Betamax case, they became mutually constitutive 
as a matter of public policy. As media scholars argued in retro-
spect of this ruling, “Sony did more than legalize home taping 
and ‘time shifting.’ It opened up participation in the project of 
recording the collective memory of this dynamic nation.”23 Fair 
use also remains critically important to videotape for another 
reason: individual recordings will not survive long enough, 
physically or technologically, to ever enter the public domain 
(when works no longer protected by copyright can be repro-
duced without permission). A tape’s ten-year or twenty-year 
shelf life before it decays falls far short of the ninety or so years 
before a work’s copyright expires, and preservative reformat-
ting inevitably distorts the text. When the copyright term out-
lasts the text or the format, fair use may be the only recourse 
to accessing and using video-originated works.24 Furthermore, 
fair use implies that audiences do not merely copy a preex-
isting work but make use of it by interpreting it, building on it, 
reinventing it. VCRs made television viewers into users, and 
videotapes introduced new uses of television. 

At first, copyright regulations seemed to favor magnetic 
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recording technology’s potential benefits rather than clamp-
ing down on potential violations. However, many home record-
ing practices that users have become accustomed to were 
never explicitly protected by written law; rather, they were 
deemed legal in the absence of litigation or offered shelter 
through limited statutory exemptions or judicial rulings. As 
the technology’s dominant uses became domestic, consump-
tive ones—that is, buying and listening to music or renting and 
watching movies rather than recording one’s own copies—
the general perception of magnetic tape shifted away from 
anxieties about its use as a panoptic means of social control 
and surveillance (keep in mind that tape technology burst 
into public consciousness through the Watergate scandal 
and paranoia thrillers) toward its being a more convenient 
means of entertaining the self.25 Despite the music industry’s 
attempts in the early 1980s to claim that home recordings 
were “killing” the music business or Hollywood’s assertions 
that timeshifting constituted televisual piracy, even everyday 
recordings of copyrighted material quickly seemed to lack 
any transgressive edge. Magnetic tape lost its threatening 
taint, and so citizens perhaps began to take its relatively lax 
regulation for granted. 

Copyright law and litigation have been the most promi-
nent official means of regulating video technology, although 
increasingly the technology has been designed to go even 
further in restricting uses and access beyond play- back.26 

Restrictive copyright laws, most egregiously the 1998 Digital 
Millennium Copyright Act (DMCA), have aided and abetted this 
trend by criminalizing the act of undoing copy-protection hard-
ware or software—even if it is to make otherwise legal or fair 
uses. These mechanisms are intended to prevent commercial 
forms of piracy but have seemingly forgotten about import-
ant fair and non-infringing uses of reproduction. Together, the 
law and encryption of digital formats have worked to override 
many of the fair uses and much of the potential functionality of 
video; thus, for the time being at least, users can still do more 
(legally, anyway) with videotape than with digital video, even 
though the newer formats can offer superior resolution and 
should allow easier copying and manipulation. 

Fair use, I am arguing, is an analog copyright exemption. 
Fair use is a policy of conditions, ambiguity, and reason-
able guesses. Only a judge can say for sure that a particu-

lar instance can be defended as fair use, and even then the 
Supreme Court has final say. Defined by a set of guidelines 
and few judicial precedents, fair use in the real world rarely 
operates in a binary way: yes, this is clearly fair use, or no, 
this is clearly not. Rather, fair use is inexact, approximate, and 
fluid. In other words, it’s analog. The DMCA and especially 
extralegal technologies to prevent duplication (such as Con-
tent Scramble System encoding on DVDs or the absence of 
a record button on players) instead operate as binary laws: 
either it’s legal or it’s not; either it’s functionally possible or 
it’s not. These are distinctly digital ways of regulating users’ 
activities and attempts to copy and share media. As a commu-
nications and copyright scholar has suggested, “Fair use is . . . 
antithetical to the design of technologically enforced rules.”27 
Technological copy guards (often called DRM, or digital rights 
management) may prevent even the option of fairly cutting, 
copying, and pasting, and the DMCA makes it illegal to undo 
these technologies, regardless of the reason for doing so. 
Of course, DRM is often ineffectual because anything that 
can be encrypted can be hacked—and often is, though the 
law isn’t quite so easy to bypass. Therefore, although it may 
seem that DVD has replaced videotape and the DMCA has 
to some extent overwritten fair use, videotape and fair use 
offer lessons in progressive media policy and remain essen-
tial tools of media access, even in the era of their apparent 
obsolescence or irrelevance. 

Digital Dilemmas 
Access and aesthetics have changed in the transition from 
analog to digital media and technologies. Even though the 
predominant analog home video format, VHS, has certain 
formal limitations, its contribution to the lives of cinephiles 
and casual viewers alike must not be discounted just because 
consumers have enthusiastically abandoned it for DVD, TIVO, 
and streaming video. Some digital formats have made innova-
tions to make media more portable and to make duplication 
much quicker, and the standardization of letterboxing and 
higher resolution make DVDs preferable for film buffs. But 
there have also been trade-offs, losses, and glitches with the 
turn toward digital home video. Despite the hype, HDTVs are 
no more “realistic” than old-school tube televisions; instead 
they are often set to be supernaturally bright and colorful in 
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a way that is transfixing rather than authentic. And, of course, 
digital technologies are nowhere near as perfect as they are 
purported to be. Despite innovations in terms of resolution, 
interfaces, duplication, and distribution, digital media are not 
necessarily improvements on earlier analog media but rather 
may be more restrictive of use, duplication, and distribution.28 

Digital networks have enabled the acceleration of access 
by reducing texts to data. Technological development does 
not follow a linear evolution, nor, despite celebrations of “new” 
media, should we think of current technologies as the final, 
teleological stage of research and development. The hype 
of digital resolution as “perfect” and preferable to analog 
lingers on, despite the failure of “virtual reality” to materi-
alize in the early 1990s and more than a decade of blocky, 
jerky, and stalled streaming images.29 Furthermore, as tech-
nologies have developed, they have typically become more 
complex and more dependent on devices and decoding to 
access texts or information. Contrary to the myth of increased 
immediacy, newer technologies typically mediate more than 
old ones, and they introduce new challenges for con- tem-
porary access and future preservation. The more advanced 
the technology, the more likely there will be multiple levels of 
mediation—hardware, delivery device, software, operating 
system, encryption, et cetera—and the more likely that one or 
more of these will break down, become obsolete, or be incom-
patible. Future media historians will likely have more trouble 
accessing electronic and digital content than indexical and 
analog materials simply because it will be harder to find the 
right device, reconstruct the proper version of software, or 
decode encryption. Probably the biggest myth promoted in 
the celebration of digital media is the technology’s infallibil-
ity; the more dependent on technology and software a file or 
format is, the less likely it will be to have longevity.30 Digiti-
zation is not preservation. Although plastic digital discs may 
not disintegrate in the way magnetic tape eventually does, 
once a file is corrupted or a DVD is scratched, there is almost 
nothing to be done to restore it. In addition, digital technolo-
gies typically become technologically obsolete in less time 
than it would take a tape to deteriorate. In 2006, librarians 
and copyright experts assessed that “all digital materials are 
inherently unstable.”31 In video history so far, analog formats 
have outlasted digital ones, regardless of physical durability. 

Content and hardware companies have introduced anti-
copy technologies, engineered incompatibility between plat-
forms, and accelerated obsolescence—all of which work to 
inhibit how audiences access and use digital media. When 
technology fails to prevent copying, licensing agreements 
and the Digital Millennium Copyright Act legally determine 
what users can or cannot do. DVDs have not introduced more 
control over the content when FBI warnings and sluggishly 
paced animated menus cannot be skipped or discs are dif-
ficult to cue to specific moments in the middle of chapters. 
The menus and chapters dictate how the user interacts with 
the disc, and pity anyone who loses a DVD player’s remote 
control, since the complete range of command keys is rarely 
replicated on the deck itself. The VHS user arguably has much 
more agency in videotape playback, and the tape stays on the 
spot where the user leaves it, which facilitates not only stra-
tegic viewing but also educational classroom or conference 
clips. Analog media, while slower, degenerative, and bound 
to tangible storage formats, is comparatively more flexible 
in terms of what users can do. Engineers, rights owners, and 
users of digital media have all learned from analog models for 
both progressive and repressive developments. 

Digital copyright protections and technological encryp-
tion are premised on digital media’s distinction from analog 
media; digital data can be replicated without change, 
whereas analog copies exhibit degeneration. Rights owners 
fear, therefore, that users will be less likely to pay for media if 
they can easily make digital clones that are the same as the 
original for free. Through online networks, digital data can 
also be exchanged rapidly, anonymously, and without analog 
technology’s prerequisite baggage of tangibility—two more 
factors that have accelerated content sharing. Just as his-
torians and communications scholars warn against tech-
nological determinism (the idea that the device determines 
how it will be used), so progressive legal scholars also argue 
against what might be called legal determinism: regulations 
that would likewise inhibit how technologies are designed 
and what potential uses can be engineered or rigged.32 

Bootlegging 
Personal recording, within and outside the law, has con-
sistently been practiced and, I argue, exposes analog vid-
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eotape’s formal properties and its fundamental purpose of 
accessibility. Taping and sharing works can derive from eth-
ical impulses to preserve and provide access to content that 
may run counter to (and eventually change) the law. While 
compelling work al- ready exists to advocate for the cultural 
benefit of appropriation, sampling, and remixing, I suggest 
that the argument for access should be expanded to include 
academic and everyday uses of complete works.33 I advocate 
certain productive forms of copyright-infringing or legally 
dubious dubbing while also reflecting on the aesthetics of 
purloined media. 

Bootlegging illuminates the aesthetics of analog videotape 
because it so often involves multiple generations of repro-
duction and offers practical models that have challenged, 
expanded, or provided alternatives to existing intellectual 
property paradigms. I define bootlegging broadly to include 
most noncommercial practices of timeshifting, tape dubbing, 
importing, and sharing of media content that is not reasonably 
available commercially. Boot- legging functions to fill in the 
gaps of market failure (when something has not been com-
mercially distributed), archival omissions (when something 
has not been preserved for historical study), and personal 
collections (when something has not been accumulated or 
cannot be afforded). Extending the Supreme Court’s Betamax 
definition of timeshifting, I consider bootlegging to be fair use 
of video technologies. In the digital video age, bootlegging 
also includes excerpting and sharing culturally significant or 
newsworthy corporate media clips. “Fairness,” as a word or 
ideal, suggests both beauty and justice.34 Fair-use bootleg-
ging can be a beautiful thing. 

Despite the often negative or criminal connotations of the 
term, I use “bootlegging” to reclaim its productively illicit 
meanings, its intoxicating pleasures, and its amorous rela-
tionships between texts and audiences.35 In distinction, I 
define “piracy” as commercial duplication and sale of knock-
offs of readily available videos.36 Pirates steal for profit, not 
for the egalitarian or productive redistribution of culture and 
information. Though the terms “piracy” and “bootlegging” are 
often used interchangeably in industry rhetoric, there is a sig-
nificant distinction between the two as I use them. Admittedly, 
gray areas and contradictions in my differentiation remain; 
bootleg vendors (such as those described in the book’s first 

and second video clips) make money at the same time that 
they make foreign or obscure tapes available to fans, schol-
ars, and collectors. Yet even in such instances, videotape 
boot- legging has never really disrupted or threatened the 
mainstream political and economic power structures. In spite 
of numerous market misfires and whining about piracy, the 
technology manufacturers and studios still reap enormous 
revenues and will surely find new business models to con-
tinue doing so. 

The Motion Picture Association of America and the Record-
ing Industry Association of America have waged major pub-
licity and legal campaigns against “piracy” in the wake of 
speculative and actual downturns in the film and music mar-
kets as a result of peer-to-peer file sharing and other modes 
of content reproduction and exchange. Jack Valenti and the 
MPAA devised rhetoric that suggested that the valuable 
content industry in the United States would collapse owing 
to piracy, though there was no actual economic evidence or 
necessarily even legal grounds for Valenti’s claims; rather, 
he relied on appeals to morality, patriotism, and fear—an 
all-too-familiar political strategy for the early years of the 
twenty-first century. The press, the government, and to a 
lesser extent the public have too often accepted these warn-
ings without sufficiently distinguishing between piracy and 
productive, if legally ambiguous, non-infringing media repro-
duction and sharing. Such campaigns reduce the complexity 
of copyright to a binary of paid uses and piracy. Especially 
in educational materials aimed at schoolchildren, attempts 
to train youth to respect the law actually misrepresent it by 
eliding concepts such as the public domain, fair use, free use, 
and first sale—the elements of copyright law meant to benefit 
society.37 As one of the most insightful digital copyright schol-
ars argues, such lobbies have “succeeded in persuading a lot 
of people that any behavior that has the same effect as piracy 
must be piracy, and must therefore reflect the same moral 
turpitude we attach to piracy, even if it is the same behavior 
that we all called legitimate before.”38 In part, I seek here to 
shift the discussion away from framing questions of piracy or 
creativity toward issues of users’ rights, access, and preser-
vation, and from a focus on the digital present and future to 
the recent analog past. To be quite clear, I am advocating for 
bootlegging rather than piracy. 
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Geographically, I have focused this book on the impact 
and uses of videotape recording in the United States, in part 
because copyright laws, for- mats, and market factors are 
territory specific, but also in part because academic work 
on “piracy” has typically focused on illegal media circulation 
“over there” in Asia, Africa, and Eastern Europe while ignor-
ing domestic activities.39 Yet the entertainment and elec-
tronics industries have been work- ing overtime stateside: 
they have restricted access to, and uses of, content through 
encryption and have successfully lobbied for laws that make 
circum- venting such encryption illegal. Still, I should note 
that, perhaps even more than in the United States, video has 
been seen internationally as a threat to intellectual property 
claims and local governance—and has served a public good. 
A study of early VCR adoption suggested that the phenom-
enon was from the start global and largely facilitated by the 
black market, whether smuggled (in some cases, strapped 
to camels’ backs) to elude laws forbid- ding foreign media or 
simply to undercut import taxes. Alternately, migrant workers 
might bring VCRs back to their home countries, thus introduc-
ing the technology in places where it was not yet commer-
cially available.40 Of course, bootlegs imported from overseas 
to diasporic populations in the United States demonstrate 
that such borders and distinctions are porous, as suggested 
in my first video clip (after this introduction).41 The materiality 
of the video image in such bootlegs testifies to the distance 
between audiences and their homelands and to the illicit 
network that smuggles videos into circulation: “Video decay 
is especially significant for emigrants and exiles who trea-
sure old, hard-to-get, or bootlegged tapes from ‘back home.’ 
Because they are so hard to find, these videos quickly lose 
their status as mechanically reproduced media and become 
rare, unique, and precious objects.”42 Here, there, and in 
between, the contemporary transition from analog to digital 
video necessitates a retrospective, qualitative consideration 
of the specific properties and practices of analog videotape 
before the format becomes obsolete. 

Video taping and sharing can be understood as both public 
and personal. A scholarly study of concert bootleggers sug-
gests that personal live recordings reclaim popular music as 
popular cultural production. “The larger implications of these 
bootleggers’ accounts is that they help reframe the meaning 

of popular culture as an ongoing source of cultural production—
one that is constantly renewed and revitalized through individual 
efforts to seek out personal and social relationships. . . . Boot-
leggers recognize themselves as law-breakers, overly-passion-
ate fans, or self-appointed archivists.”43 Another study asserts, 
“Bootlegs call into question just what rights the public should 
have in copyrighted but unavailable material.”44 Yet another 
proclaims, “An essential element of creativity separates the 
bootleggers from their piratical cousins.”45 Analog reproduc-
tion changes the content recorded, and these variations can be 
read as personalizing individual recordings. Bootlegging—the 
private reproduction of copyrighted content for noncommercial 
personal, scholarly, creative, and community-building uses—is 
a dynamic practice where policy, preservation, and personal 
investments intersect. 

At times, copyright restrictions erect barriers between 
what the law allows and our wants as audiences, our needs as 
scholars, or our intentions as preservationists. When the law 
acts against the people rather than for them, or when a text 
that has shaped our culture or our lives becomes inaccessible, 
what rights of access do we have? And how do we intervene? 
Often the best option is bootlegging, even though this covert 
practice may seem morally dubious or even alter the text itself. 
In response to an earlier incarnation of this project, Lawrence 
Lessig challenged me to think about copyright policies beyond 
fair use, the “analog hole” that has so long protected home 
taping. How else could one reasonably argue for bootlegging? It 
was a tough question, one for which I didn’t have a ready answer. 
In part, this was a problem of my intended historical frame: I was 
arguing (and still do) for prior interdependencies of fair use 
and home video, looking at past legal definitions and working 
through codes that already exist. Upon reading Lessig’s foreword 
to Kembrew McLeod’s Freedom of Expression, I realized that he 
was challenging me to think beyond copyright as we had known 
it and to advocate for an alternative, future form of copyright.46 
The law is to be questioned, interpreted, and expanded. This is 
exactly what the Supreme Court justices did in deciding that 
recording television programs with a VCR could be considered 
fair use. And it’s what they have so far failed to do in the age of 
digital technologies. I look to video recording practices that have 
reconceptualized copyright in progressive ways. This book, thus, 
is an ode to analog tapes and the virtues of their vices. 
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I. The Digital Memory Hole
The long history of hardware, software, and media obsoles-
cence, from the papyrus scroll to the Commodore 64, tells 
us that if archivists and librarians do not actively collect and 
preserve cultural materials, then they risk being forever lost 
in the sands of time. Unlike Belloq’s hypothetical watch in the 
sand, digital culture6 is valuable now, and is vanishing from 
public access at an alarming rate: social media posts are 
deleted by censors and malicious agents seeking to erase 
political history;7 culturally significant journalism such as MTV 
News,8 alongside music,9 films,10 and television shows,11 are 
abruptly taken offline by media conglomerates without expla-
nation; and landmark video games created for old hardware 
fade from our memory under restrictive and lengthy copyright 
terms.12 Furthermore, analog materials such as VHS tapes, 
78rpm recordings, and filmstrips are deteriorating moment by 
moment, and require urgent attention to ensure their survival. 

“Historical oblivion is the default, not the exception” to the 
human record, writes game designer Jordan Mechner in his 
contribution to this report.13 Be it natural elements like fire 
or water, negligent or intentional people, or simple forget-
fulness, practically all human expression will disappear or 
change without human intervention. Only through acts of 
repair and digitization will materials such as a grandmother’s 
cookbook, a groundbreaking game ahead of its time, or 
endangered languages continue to survive, and only through 
access will their survival prove meaningful to the next gener-
ation. In response to the risk of materials falling into oblivion, 
humanity has built libraries and archives big and small, and 
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developed rigorous preservation practices, so that the past 
need not be so easily lost. These institutions have not always 
collected fairly, nor have they always been accessible.14 Yet 
now more than ever, with the help of dedicated individuals 
and communities, these institutions seek to ethically collect 
and preserve culture broadly. They also offer digital lending 
programs, so that anyone in the world with an internet connec-
tion can enjoy and learn from the past, not just those with the 
means to visit a physical location. 

But as rights holders increasingly opt for provisional access 
by way of streaming platforms and temporary licenses, culture 
is vanishing from public access without any indication that 
it will return. These distribution methods inhibit the critical 
ability of individuals and institutions to own, and therefore 
preserve their historical record, placing public memory in 
the hands of media conglomerates and their interests. The 
absence of ownership not only erodes the public’s ability to 
enjoy, learn from, and collaboratively build their own diverse 
cultural history: it creates an information ecosystem where 
history can be seamlessly rewritten by revising and deleting 
public information and popular content. 

How Did We Get Here?
Corporate interests interfering with the library mission—that 
is, preserving and making culture accessible to the public—is 
far from new. Historically, legal protections for crucial library 
services such as interlibrary loan, electronic reserves for stu-
dents, photocopying, and reformatting exceptions for patrons 
with print disabilities, were only secured after publishers 
attempted (and failed) to challenge these practices in court.15 
As copyright experts Kyle Courtney and Juliya Ziskina wrote 
in 2023: “The historical conflict between libraries and publish-
ers reveals a predictable pattern. Libraries are fast to adopt 
new ways of providing greater access to knowledge to their 
patrons. Publishers react by obstructing libraries’ efforts.”16 

Public-serving libraries and archives in the United States 
came of age and acquired their legal protections over the 
nineteenth and twentieth centuries, a media environment 
dominated by print books. The book is a marvel of human engi-
neering: it is sturdy, portable, and easy to mass reproduce; it 
remains among the best long term data storage media ever 
created. We have bound works of ink on parchment that are 

over a thousand years old, whose data remains nearly as pars-
able as the day it was first inscribed. Left alone in a tempera-
ture-controlled room, a book made today will remain usable 
for hundreds of years.17 Cumulatively, these assumptions 
about book longevity and distribution have informed the way 
the public and lawmakers generally think about the work that 
libraries do: putting books on shelves, lending them out, and 
applying archival adhesive and book tape as needed. 

But we no longer live in a print-dominant world. Libraries 
and archives collect and preserve television broadcasts, films, 
oral history recordings, ebooks, web pages, social media 
posts, and more. Yet, anyone who has ever tried to use a floppy 
disk lately—or who has discovered that their favorite meme 
has disappeared from Tumblr or TikTok (or that their favorite 
platform has all together shut down like Vine in 2017)— knows 
that digital materials tend to become obsolete, disappear, and 
physically decay far faster than books on bookshelves.18 As 
Dale Flecker, former Associate Director for Planning and Sys-
tems at Harvard University Library describes, the constantly 
evolving nature of software and hardware creates a media 
environment in perpetual need of “conscious effort and con-
tinual investment” so as to remain publicly accessible. That 
effort and investment is the sort of labor- intensive and unprof-
itable work that caring individuals and public- serving institu-
tions have long demonstrated a willingness to do, even when 
there is no clear economic gain in the act of preservation. 

As the next section of this report will show, publishers 
across all media have demonstrated time after time that they 
will not preserve or make their publications commercially 
available when there is no economic incentive to do so. Worse, 
they will use the law to shut down non-commercial preser-
vation and accessibility efforts that seek to extend the life 
of cultural materials.19 Those activities, unfortunately, make 
perfect sense for businesses beholden to shareholder inter-
ests. After all, the fundamental principle of a large publisher 
seeking profit and growth is to keep costs as low as possible 
while keeping sales as high as possible. It is entirely logical 
for publishers to abandon publications when the economic 
incentive to continue distributing and preserving them is 
gone. Further, it makes business sense for rights holders to 
retain their long copyrights— now lasting the life of the author 
plus seventy years, or ninety-five years in the case of works 
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made for hire—in the event that a reissue may one day turn 
out profitable.20 

Preserving and making works accessible within a profit-mo-
tivated distribution paradigm was manageable for libraries 
as long as human expression was predominantly published 
in book form. Over the twentieth century, the law empowered 
libraries to purchase, lend, and repair books so that they could 
be made available long after publishers decided to stop dis-
tributing them. These laws created a shaky balance between 
corporate and public interests in cultural preservation: pub-
lishers could cease book production whenever they saw fit, 
and libraries would do the work of collecting and preserving 
books for future generations, allowing the public to reevaluate 
the continued preservation of these works in a different his-
torical moment. This balance, predicated upon media owner-
ship, not only benefited the public by giving them access to old 
works, it also relieved publishers from the burden of keeping 
authors’ works in-print, allowing publishers to focus on bring-
ing new books to life, and giving less commercially successful 
authors the chance to continue being read.21 

Opportunities for ownership across all media rapidly 
decreased over the course of the 2010s as digital content 
increasingly became distributed through streaming platforms 
alone, and as publishers’ moved toward subscription-based 
licensing deals for libraries.22 These changes in distribution 
have heavily shifted the balance of cultural posterity in favor 
of publishers. Juliya Ziskina details the crux of this issue, par-
ticularly in the case of ebook licensing, as such: 

The shift from ownership toward licensing opened the door 
to the substitution of statutory property rights (such as the 
right to acquire, use, and dispose of property), replacing them 
with unilateral contract terms. As a result of this shift, publish-
ers and platforms now routinely attempt to assert control over 
almost all library activities related to ebooks, including how, 
where, when, and to whom they can be shared.23 

Instead of owning copies of digital materials, individuals 
and public- serving institutions now pay for temporary and 
conditional access to digital content. Even when consumers 
hit ‘buy’ on their favorite platform, what they are most often 
buying is a limited right to stream that content— using only the 
publisher’s software of choice—with the caveat that the con-
tent can be removed or changed at any time.24 While streaming 

may offer convenience for consumers in the present who do 
not want to buy physical media, it poses much larger problems 
for the sustainability and possibility of a cultural record built 
by public interests.25 

To summarize a few of these problems, specifically around 
ebooks:26 proprietary file formats and DRM, coupled with 
the Big Five publishing houses’ partnerships with Apple and 
Amazon, create ebook monopolies and monopsonies, locking 
readers into viewing books on their platforms, and preventing 
readers from engaging in the time-honored tradition of casu-
ally lending a good book to a good friend;27 those platforms 
pose data privacy issues to consumers by forcing them to view 
books using software that mines and potentially sells their 
data.28 Additionally, publishers offer temporary licenses to 
libraries (which often cost more than the physical books them-
selves), forcing libraries with limited funds to make difficult 
decisions about what content they are willing to acquire and 
for how long;29 and in peak Orwellian fashion, publishers have 
retroactively applied changes to and deleted already-pur-
chased ebooks.30 

Perhaps above all is a concern for an equitable historical 
record: when the sole means of accessing culture is through 
licensing, we leave our cultural memory at the whim of corpo-
rate and shareholder interests, who have not hesitated to ax 
creators and communities from the record when they see no 
financial gain in their continued availability. Today’s distribu-
tion practices fail the public, from which the title of “publisher” 
derives its name. The word “publish” comes from the Latin 
“publicare,” meaning “to show or tell to the people, to impart 
to the public, make public or common.”31 In the absence of 
sustained public access, public-ation is a misnomer for works 
distributed in the platform era. What were once publishers 
might now be more appropriately called data brokers, whose 
interest is in maximizing profit by limiting public access and 
collecting user data.32 

Indeed, the profitable datafication of cultural consumption 
has already taken over the connected television (CTV) industry 
(e.g. smart TVs like the Roku TV and its supported streaming 
platforms) at the expense of individual privacy. In an October 
2024 report published by the Center for Digital Democracy 
titled How TV Watches Us: Commercial Surveillance in the 
Streaming Era, Jeff Chester, executive director at the Center 
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for Digital Democracy, and Kathryn C. Montgomery, Professor 
Emerita at American University’s School of Communication, 
detail how “CTV networks and programming services have 
built far-reaching operations and partnerships to maximize 
the harvesting of data in order to serve the interests of adver-
tisers.”33 The absence of sufficient government regulations 
against data collection and the inability for consumers to 
adequately opt-out of this collection, along with personalized 
advertising on connected television through the use of gener-
ative artificial intelligence, lead the pair to resolutely declare 
that “advertising and data collection are now the driving force 
in the connected television industry, shaping all of its opera-
tions, influencing its program offerings, and spawning a new 
generation of channels.”34 Chester and Montgomery’s report 
identifies powerful industries, such as the pharmaceutical 
and food and beverage industries (alongside various politi-
cal groups), who have significant interests in this consumer 
data, and who use it to generate hyper-targeted advertise-
ments.35 The surveillance threat posed by these televisions 
is so significant that Chester and Montgomery describe the 
purchasing of a smart TV as “akin to bringing a digital Trojan 
Horse into one’s home.”36 Unfortunately, these smart TVs, and 
streaming in general, have become the “dominant way that 
people get television in the U.S.”37 Because of the monopo-
listic dominance of streaming giants like Netflix and Disney, 
alongside massive TV manufacturers like Roku, Samsung, and 
LG, anyone wanting to view the most popular contemporary 
cultural productions (or even the daily news) on connected 
television must also subject themselves to an intrusive data 
collection and advertising regime. 

Publishing proper—that is, public distribution by way of 
digital ownership and physical media—allows the public the 
chance to build and preserve their own cultural records beyond 
corporate and government control, and in some instances, 
even beyond the control of large public-serving archives.38 For 
example, VHS and DVD distributions historically allowed ‘cult 
followings’ to emerge around unorthodox films like Dazed and 
Confused, Donnie Darko, and Fight Club, causing these films 
to be critically reevaluated as culturally significant long after 
they originally flopped at the box office.39 That same process 
of an independent and passionate public keeping subcultural 
expression alive cannot happen with media that the public 

cannot own. Without physical distribution or digital ownership 
for individuals and libraries, digital content such as ebooks 
and audiobooks, streaming-only music, film, television shows, 
online news, licensed software, and more can completely dis-
appear when licenses expire and when publishers decide that 
it is no longer profitable (economically and ideologically) to 
keep that content online.40 And although content taken offline 
might exist in a publisher’s private archive, there is no guaran-
tee that it will ever be available to the public again.41 
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